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Advanced Practice Registered Nurses, all of which are considered “physicians” 
under the workers’ compensation law (§386-1  Definitions.).  
 
Written notice to the injured employee. The measure proposes that written notice 
to the employee be given no later than five working days before the appointment.  
The Department is concerned this may be too short of notice. Depending on the 
injured employee’s medical condition, five working days may not be sufficient time 
for the injured employee to make necessary arrangements such as transportation 
to attend the IME or rating examination.   
 
Cost of conducting the IME or permanent impairment rating examination. The 
measure removes “ordered medical examination” and “complex consultation 
charges” from 386-79 which means the cost limitations would apply to all IMEs, 
appointed or not appointed, and makes it unclear as to the fees that can be 
charged for such examinations. The medical fee schedule does not currently list 
any fees for an IME or rating examination.   
 
Difficulty with establishing the list of physicians.  Under this measure, in cases 
where the director must appoint a physician, a list of qualified physicians willing to 
conduct the IMEs for the purposes of compensability or permanent disability 
becomes the responsibility of the Director. Issues such as willingness of physicians 
to be on the list of different medical specialties and allowable fees for the 
evaluations will have to be addressed, especially since the bill is unclear on the 
fees to conduct the IME or permanent impairment rating examination. Additional 
funding may be needed for staff resources to compile and maintain the list of 
qualified physicians.  
 
Out-of-State claimants. The measure provides for IMEs for claimants living out-of-
state. The measure allows for physicians who are licensed and who reside in the 
state of the claimants’ residence to be selected, provided that state’s physician 
licensing requirements are equivalent to a physician’s license under chapters 442 
Chiropractic or 453 Physicians and surgeons. Currently, the employer is  
responsible for locating these out-of-state physicians and for scheduling the 
examinations in the state where the claimant resides.  
 
The Department has serious concerns in cases where the Director must appoint a 
qualified physician as the Department may need to seek qualified physicians and 
then compile and maintain a list of these physicians in different specialties who are 
willing to perform the IMEs or rating examinations.  Issues of willingness of the out-
of-state physicians and allowable fees to conduct the IME or permanent 
impairment rating examination may need to be addressed, especially since the bill 
is unclear as to the cost of conducting such examinations.  Due to the limited 
number of out-of-state claimants, it is not reasonable and practical for the 
Department to compile and maintain such a list.  Again, additional funding may be 
needed for staff resources if the Department will be responsible to review the 
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qualifications of the out-of-state physicians and to compile and maintain a list of 
these physicians.   
 
Additional funding.  When the parties cannot agree on a chiropractor or physician 
to perform the IME or rating examination, the measure proposes that the Director 
appoint one. The measure does not provide specifics regarding this. Will the 
Director simply have to appoint a chiropractor or physician, or will the Director also 
have to schedule the appointment, send written notice to the claimant and 
physician, copy and send medical reports to the IME or rating physician, and if 
applicable, set up travel, transportation, room and board?  If so, then additional 
funding may be required for staff resources to complete these tasks.  
 
Medical stability. The DLIR has concerns about the language in Section 1, 
Subsection(i) which relies on medical stability to be determined solely by the 
injured employee’s attending physician.  Employers would lose the ability to 
challenge ongoing disability and medical treatment when the medical evidence 
indicates the claimant has reached medical stability. This may result in the 
lengthening of certain claims.  
 
Section 386-85, HRS, “Presumptions” provides a strong presumption of   
compensability for work injury claims.  The employer has the right of discovery to 
fully investigate the work injury. To do so, the employer will rely on the IME report 
(paid by the employer) to provide evidence to overcome the presumption. With the 
limited pool of IME physicians, the employers will find it difficult to conduct timely 
discovery. 
 
Physicians, surgeons, chaperones. This measure eliminates the employee’s 
right to designate a physician, surgeon, or chaperone to be present at the 
examination. DLIR believes that this should not be eliminated as it helps to 
ensure impartiality of the IME or rating examination.   
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Chair Moriwaki and Members of the Committee:

The Department of the Attorney General provides the following comments.   

This bill seeks to amend section 386-79, Hawaii Revised Statutes (HRS), which 

sets forth procedures when the Director of Labor and Industrial Relations (Director) 

orders an injured employee to undergo a medical examination by a physician or 

surgeon.  We recommend some clarifications to the bill, as follows.  

First, the bill removes the wording in section 386-79(a) and (h), HRS, at page 1, 

line 6, and page 6, line 5, which specified that this section applies only to examinations 

that are ordered by the Director.  Most medical examinations are not ordered by the 

Director.  As written, the bill imposes new requirements for all medical examinations of 

the injured employee, whether they are ordered by the Director or not.  If this was not 

the intent, we recommend reinserting wording to clarify that section 386-79, HRS, 

applies only to examinations which are ordered by the Director.   

Second, as written, the bill contemplates that only physicians licensed under 

chapter 453, HRS, and chiropractors licensed under chapter 442, HRS, may perform 

independent medical examinations or permanent impairment ratings.  This conflicts with 

the definition of “physician” in section 386-1, HRS, which includes “a doctor of medicine, 

a dentist, a chiropractor, a naturopathic physician, a psychologist, an optometrist, an 

advanced practice registered nurse, and a podiatrist.”  Thus, we recommend that all 
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references to “chiropractor or physician” throughout the bill be amended to read 

“physician,” and all references to chapters 442 and 453, HRS, be deleted.   

Third, section 386-79(c), at page 3, line 15, through page 4, line 13, provides that 

an out-of-state examiner of the appropriate specialty may be selected if no Hawai‘i-

licensed examiners are available or the employee resides out-of-state.  The selected 

out-of-state examiner must be licensed in another state with requirements equivalent to 

the licensure requirements under Hawai‘i law.  Because the bill states that the selection 

of the out-of-state examiner is "upon approval by the director," it appears that the 

Director would be required to interpret the laws of other states, which falls outside of 

chapter 386, HRS.  We recommend that the language requiring the out-of-state 

examiner to be licensed in a state with equivalent licensing requirements be deleted.   

Fourth, section 386-79(d), at page 4, lines 14-20, requires the Director to appoint 

an examiner if the parties are unable to reach a mutual agreement but does not state 

who is responsible for scheduling the examination, notifying the parties, or other tasks 

to facilitate the examination.  We recommend that the bill specify who will be 

responsible for completing these tasks.   

Fifth, section 386-79(i), at page 6, line 10, through page 7, line 2, provides two 

separate definitions of “medical stability” in two separate paragraphs (page 6, line 15-

18, and page 6, line 19, though page 7, line 2).  We recommend that the definitions be 

consolidated into one paragraph, similar to how the definition of “medical stabilization” 

appears in section 12-10-1, Hawai‘i Administrative Rules, as follows:  

"Medical stabilization" means that no further improvement in the 
injured employee's work-related condition can reasonably be expected 
from curative health care or the passage of time.  Medical stabilization is 
also deemed to have occurred when the injured employee refuses to 
undergo further diagnostic tests or treatment which the health care 
provider believes will greatly aid in the employee's recovery. 

 
Lastly, a Ramseyer typographical error occurs on page 1, line 3, in the title of 

section 386-79, HRS.  We recommend that the title be amended to read as follows: 

“§386-79  Medical examination [by employer’s physician.] under mutual 
agreement between employer and employee.” 

Thank you for the opportunity to provide testimony on this bill. 
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The Honorable Sharon Moriwaki, Chair
The Honorable Chris Lee, Vice Chair
and Members of the Committee on Labor and Technology

State Senate
Hawaii State Capitol, Room 224
415 South Beretania Street
Honolulu, Hawaii 96813

Dear Chair Moriwaki, Vice Chair Lee, and Members of the Committee:

Subject: Senate Bill No. 919, Relating to Workers’ Compensation

Senate Bill No. 919 requires the independent medical examination and permanent
impairment rating examination of an injured employee under the Workers‘ Compensation
Law to be conducted by a qualified chiropractor or physician selected by the mutual
agreement of the parties and paid for by the employer; and in absence of a mutual
agreement, requires the Director of Labor and Industrial Relations to appoint a duly
qualified impartial chiropractor or physician to be paid by the employer.

The City and County of Honolulu respectfully opposes this bill.

First, from the City’s perspective as a self-insured employer which pays benefits
from public funds, the IME is one of the few tools the City can use to ensure that a
questionable claim arose out of the course and scope of employment or that a
requested medical treatment is related to the work injury. Without the benefit of an
independent medical opinion, the City could be held liable for every claim that is filed
and every medical treatment that is sought—even those injuries and treatments that
would otherwise be covered by the employee’s private medical insurance or a no-fault
policy if the injury or treatment is necessitated by a non-work incident or a motor vehicle
accident, respectively. This is particularly true in light of the statutory presumption in
Section 386-78, HRS, that a claim is for a covered work injury, and Hawaii Supreme
Court decisions such as Pulawa v. Oahu Construction Co., Ltd., and Seabriqht
Insurance Company, SCWC-11-0001019 (Hawai’i November 4, 2015) which liberalized
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the standard for medical treatment from “reasonable and necessary” to “reasonably
needed" and allows claimants to “receive[ ] the opportunity for the greatest possible
medical rehabilitation.”

Second, the bill is certain to have the unintended consequence of potentially
lengthening certain claims because: 1) it is silent as to what would happen if there is no
qualified physician available to perform the evaluation within the forty-five days or “as
soon as possible” requirement; and 2) with the claimant’s attending physician being the
sole arbiter as to when an injured worker attains medical stability, employers would lose
the ability to challenge ongoing disability and medical treatment when the medical
evidence indicates the claimant has reached medical stability and could possibly return
to work. These situations would undoubtedly lead to additional hearings and litigation at
the Department of Labor.

We respectfully urge your committee to file S.B. No. 919.

Nola N. Miyasaki
Director
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which can contain voluminous records.  This delays resolution for the injured worker and 

unnecessarily adds costs to the system.  Finally, the bill requires medical stability be 

determined by the Department if it cannot be determined by the primary care provider.  

This burdens the Department with a task that they are not equipped to provide. 

We ask that this bill be held. 

Thank you for the opportunity to testify. 
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